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IRS Extends Code Section 409A Transition Relief Through
2008 - But Continuing Diligent Efforts To Achieve

Compliance Is Still Highly Advisable

By: Carl T. Berry
E-Mail: cberry@trenam.com

In the latest whirlwind of Section 409A (relating to
“deferred compensation plans”) developments, on
October 22, 2007, the United States Internal
Revenue Service (the “Service”) released Notice
2007-86 (the “October 2007 Notice”) extending to
December 31, 2008 the deadline for employers and other service
recipients to amend their deferred compensation plans to comply
with the final regulations promulgated under Section 409A of the
Internal Revenue Code (the “Final Regulations™), which were
released in April 2007. Additionally, under the October 2007
Notice, the transition relief under Section 409A currently
applicable in calendar year 2007 is extended through the end of
calendar year 2008. The October 2007 Notice is welcome relief,
but by no means should employers and other service recipients
stop or suspend their continued diligent efforts to achieve
operational and documentary compliance with Section 409A.

Section 409A establishes comprehensive requirements for all
“deferred compensation plans.” With limited exceptions, virtually
any compensation arrangement that provides for compensation to
an employee or other service provider in a future year could fall
within the definition of a “deferred compensation plan,” depending
upon the specific terms of the arrangement. The requirements of
Section 409A include rules governing the time and form of
deferred compensation payments (and general prohibitions on
changing the time or form of such payments, once established).
Examples of deferred compensation arrangements that may be
subject to Section 409A include: traditional cash balance “top hat”
deferred compensation plans (but not certain traditional, ERISA-
governed retirement plans, such as 401(k) plans), severance or
employment agreements, equity or equity based awards, expense
reimbursement plans, fringe benefit plans, or split dollar life

insurance arrangements.

The Interstate Land Sales
Full Disclosure Act And
The Enforceability Of
Preconstruction
Condominium Contracts

By: Eric S. Koenig
E-Mail:

ekoenig@
trenam.com

Whether
prompted by the
current real
estate market or
for other reasons, many
prospective purchasers of
preconstruction condominium
units are looking to rescind their
contracts, while developers are
resisting such attempts. The
basis for such rescission actions
is quite often grounded in state
law, but there is also a
significant federal statute that
often takes center stage in such
litigation: the Interstate Land
Sales Full Disclosure Act (ILSA),
found at 15 U.S.C. 1701 et seq.

ILSA is a complex consumer
protection statute that prohibits
a developer from selling vacant
residential lots to consumer
purchasers unless the developer
registers a written property
disclosure statement with the
Department of Housing and
Urban Development (HUD) and
provides a detailed property
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