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IRS Extends Code Section 409A Transition Relief Through
2008 – But Continuing Diligent Efforts To Achieve
Compliance Is Still Highly Advisable

By: Carl T. Berry
E-Mail: cberry@trenam.com

In the latest whirlwind of Section 409A (relating to
“deferred compensation plans”) developments, on
October 22, 2007, the United States Internal
Revenue Service (the “Service”) released Notice
2007-86 (the “October 2007 Notice”) extending to

December 31, 2008 the deadline for employers and other service
recipients to amend their deferred compensation plans to comply
with the final regulations promulgated under Section 409A of the
Internal Revenue Code (the “Final Regulations”), which were
released in April 2007.  Additionally, under the October 2007
Notice, the transition relief under Section 409A currently
applicable in calendar year 2007 is extended through the end of
calendar year 2008.  The October 2007 Notice is welcome relief,
but by no means should employers and other service recipients
stop or suspend their continued diligent efforts to achieve
operational and documentary compliance with Section 409A.

Section 409A establishes comprehensive requirements for all
“deferred compensation plans.”  With limited exceptions, virtually
any compensation arrangement that provides for compensation to
an employee or other service provider in a future year could fall
within the definition of a “deferred compensation plan,” depending
upon the specific terms of the arrangement.  The requirements of
Section 409A include rules governing the time and form of
deferred compensation payments (and general prohibitions on
changing the time or form of such payments, once established).
Examples of deferred compensation arrangements that may be
subject to Section 409A include: traditional cash balance “top hat”
deferred compensation plans (but not certain traditional, ERISA-
governed retirement plans, such as 401(k) plans), severance or
employment agreements, equity or equity based awards, expense
reimbursement plans, fringe benefit plans, or split dollar life
insurance arrangements.

The Interstate Land Sales
Full Disclosure Act And 
The Enforceability Of
Preconstruction
Condominium Contracts

By: Eric S. Koenig
E-Mail:
ekoenig@
trenam.com

Whether
prompted by the
current real
estate market or

for other reasons, many
prospective purchasers of
preconstruction condominium
units are looking to rescind their
contracts, while developers are
resisting such attempts.  The
basis for such rescission actions
is quite often grounded in state
law, but there is also a
significant federal statute that
often takes center stage in such
litigation:  the Interstate Land
Sales Full Disclosure Act (ILSA),
found at 15 U.S.C. 1701 et seq.

ILSA is a complex consumer
protection statute that prohibits
a developer from selling vacant
residential lots to consumer
purchasers unless the developer
registers a written property
disclosure statement with the
Department of Housing and
Urban Development (HUD) and
provides a detailed property
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In an attempt to avoid this
potential for confusion going
forward, the Florida legislature
recently enacted an
amendment to the limited
liability company statute
requiring that newly formed
limited liability companies
must have names that are
distinguishable on the records
of the Division of Corporations
of the Department of State
(ignoring fictitious name and
general partnership name
registrations).  The language
used in this statutory change is
comparable, although not
identical, to the language
contained in the corporate
name statute.

Because of the fact that many
limited liability companies in
Florida already had names that
were identical or substantially
identical to the names of other
limited liability companies or to
the names of other Florida
entities, the statutory change
incorporates a grandfathering
provision so that the
requirement for a
distinguishable name is
prospective only and not
retroactive.  Thus, as a general
matter, existing limited
liability companies are not
required to change their names

so as to be distinguishable.  
As originally drafted, the

legislation was supposed to be
effective as of July 1, 2007.
However, because this
statutory change was grafted
onto other legislation in the
waning days of the 2007
regular legislative session, the
effective date of the change, as
specified in the statute as
enacted, is instead stated to be
January 1, 2008.  In contrast,
however, the date of the
grandfathering provision was
not conformed and continues to
state that it is only applicable
to limited liability companies
that were in existence on July
1, 2007.  To avoid certain
complications, the Florida
Department of State has taken
the position that the change in
the law should be viewed as
having become effective on July
1, 2007; otherwise, entities
formed between July 1, 2007
and December 31, 2007 that
utilize names that are not
distinguishable, would need to
change their respective names
by December 31, 2007, in order
to be compliant with the new
law.  To avoid this potential
problem and to address the
glitch in the statute, the
Department of State is not
allowing any new limited

liability companies to be
formed after July 1, 2007
unless the name is
distinguishable on the records
of the Division of Corporations
of the Department of State.

It should also be noted that if
a limited liability company
with a name that is
grandfathered were to change
its name at any time on or
after July 1, 2007, the limited
liability company loses its
grandfathered status and any
new name it adopts must be
distinguishable on the records
of the Department of State.  

Finally, recognizing that
there may be circumstances
where similar LLC names
might be useful (such as where
there is a family of commonly
controlled LLCs), the statutory
change specifically allows a
limited liability company to
register under a name that is
not otherwise distinguishable
on the records of the Division of
Corporations, but only if a
written consent is obtained
from the owner of the
previously existing entity and
such written consent is filed
with the Division of
Corporations at the time of the
registration of such name.

Name That LLC continued...
New “Kiddie Tax” Law No
Child’s Play

By: John A.
Williams
E-Mail:
jwilliams@
trenam.com

In an effort to
head off the

shifting of income by a parent to a
child in a lower tax bracket,
Congress recently revamped the
“kiddie tax” rules – a law that
applies to dependent children who
have unearned income (dividends,
interest, and capital gains) in excess
of $1,700. 

Under the old “kiddie tax” rules,
a child under age 14 and claimed as
a dependant on his or her parents’
tax return paid no income tax on the
first $800 of income received by the
child (for example, interest earned
on bank accounts, employment
income, and dividends).  The next
$800 was taxed at the child’s own
tax rate (typically only 10% or 15%
on ordinary income and 5% on
capital gains and dividends).  In
order to discourage wealthy

Trenam Kemker is pleased to
announce the election of three new
shareholders, Dean Kent, Brigid
Merenda and Jay Walker.

Dean A. Kent
Dean Kent joined the
firm in July 2001.
His practice involves
commercial litigation,
employment law,
noncompete and

restrictive covenants, unfair
competition and disputes,
shareholder agreements and
shareholder dispute resolution.
Dean received his J.D. from the
University of Florida in September
2000. He received his
undergraduate degree from the

individuals from transferring their
assets to their children to reduce
their own taxes, any amount over
$1,600 was taxed at the parents’
rate (as much as 35% on ordinary
income and 15% on capital gains
and dividends).  However, once the
child turned 14, that excess amount
went back to being taxed at the
child’s lower rate, rather than at the
parents’ higher rate.  

Parents quickly figured out that
all they had to do was wait until
their child turned 14 to move assets
into the child’s name to take
advantage of the lower ordinary
income and capital gains rates.  So,
in order to combat this practice, in
2006, Congress passed the “Tax
Increase Protection and
Reconciliation Act”, increasing the
age at which the kiddie tax no
longer would apply from 14 to 18.
Congress went a step further
several months ago, enacting
supplementary legislation (effective
January 1, 2008) extending the
reach of the kiddie tax not only to
children 18 and under but also to
college students under the age of 24.
Now, unfortunately, the kiddie tax
could affect all children as well as
college students who save and invest

their money – not just the children of
the rich.  As a result, if your child is
younger than 18 or is in college, he or
she will pay a higher tax on any
unearned income over $1,700.

There are a few planning tips,
however.  Starting in 2008, children
under the age of 19 should (i) attempt
to limit their taxable unearned income
until they are older and will not be
subject to the kiddie tax; (ii) utilize tax-
deferred education accounts such as
529 college savings plans; and (iii)
when investing, create and maintain a
portfolio that generally reduces the
impact of income taxes.

College students who are over the
age of 18 and want to avoid the impact
of the new law should consider selling
appreciated equity investments before
the end of 2007 so that any capital
gains are realized before the effective
date of the new law (January 1, 2008)
and taxed at their own tax rate (often
5%) for 2007 instead of at their
parents’ higher tax rate (15%).
Otherwise, beginning in 2008, college
students under age 24 can avoid the
impact of the new kiddie tax law only if
more than 50% of their financial
support comes from their own earned
income (i.e., wages).

Trenam Kemker Welcomes Three New Shareholders

University of Florida with a B.S. in
Business Administration in 1996
with honors.

Brigid A. Merenda
Brigid Merenda joined
the firm in August
2000 in the
Commercial Litigation
Group.  Brigid has
handled cases for

clients in diverse areas including
noncompete agreements, Title VII,
FCRA, creditor’s rights, commercial
landlord tenant, and general
business litigation.  Brigid received
her J.D. from Tulane Law School,
graduating cum laude. Brigid also
received a certificate in Sports Law
from Tulane University. She

received her undergraduate degree,
summa cum laude in International
Studies, from the University of South
Florida Honors Program in 1997. 

Jay M. Walker
Jay Walker joined the
firm’s St. Petersburg
office in December 2002.
His primary areas of
practice are commercial
and personal injury

litigation.  Jay attended college at the
University of Florida, where he
received his Bachelor of Arts with
Honors in Political Science in
December of 1996. He received his
J.D. with Honors in April 2000 
from Florida State University College
of Law.




